Pamela Samuelson’s Letters to the Court:
Concerns on the Proposed
Google Book Settlement

Pamela Samuelson*

With an Introduction by Elizabeth Townsend Gardf

I, INTRODUCTION .....ccovieveerieteeeteeeteeeeeeeeeeseeeseeeseeeseeeseeeneeseenseenseesseeenes 1
II.  APRIL 2009 LETTER TO JUDGE CHIN..........ooeeeereeerieereeeeeereereeereeereennes 2
III. SEPTEMBER 2009 LETTER FILED WITH THE COURT ........ccovvvuveeneennee. 10
| AV ©/0)(@) 51 61 (6) AP 24

[.  INTRODUCTION

Professor Pamela Samuelson came to visit us at Tulane on April 13,
2009, where she graciously talked with our faculty and students about
her visions of the “Future of Copyright” in an interview with Professor
Townsend Gard, with some of the students from Professor Townsend
Gard’s Copyright Course and key members of JTIP, and also in an
informal public lecture featuring her thoughts on the “Future of
Copyright” law. We also went on many lovely walks through the French
Quarter and Audubon Park, and took her on a tour of the 9th Ward and
other places affected by Hurricane Katrina.'

As the second leg of her trip, she went to the University of North
Carolina at Chapel Hill to give a talk on the proposed Google Book
Settlement (GBS).” From an outsider’s view, this event may have been
the beginning of what seemed to become a flurry of activity over the
proposed GBS. Professor Samuelson’s voice in the critique of the
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1. Thank you Justin Levy (3L) for your tour-guiding expertise.

2. Pamela Samuelson, OCLC/Frederick G. Kilgour Lecture at the Univ. of N.C. at
Chapel Hill (Apr. 14, 2009), http://www.youtube.com (search “Pamela Samuelson Google” and
follow first hyperlink).
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proposed settlement has been key, in our view, to the “Future of
Copyright” in action.

We have asked Professor Samuelson for permission to publish her
two letters to the court, one written on April 27, 2009, and the other
written on September 3, 2009, because we see her work in this effort as
demonstrative of thinking about the future of copyright and fighting for
and engaging in debate about formulating the future in the present.’
Professor Samuelson’s letters serve as a historical marker of how the
debate formed in the Spring of 2009 and continued into the Fall of 20009.

II.  APRIL 2009 LETTER TO JUDGE CHIN

In 2005, the Association of American Publishers (AAP) filed suit
against Google for copyright infringement relating to the Google Book
Search.” On October 28, 2008, Google, the Authors Guild (AG), and
AAP announced an unprecedented settlement agreement in the ongoing
litigation.” Under the proposed agreement, Google will continue to
operate its Book Search project in exchange for a payment of $125
million.® The agreement also creates a not-for-profit Book Rights
Registry, which would control, calculate, and distribute fees to authors
affected by the agreement.” Since the announcement, many people,
including Professor Samuelson, have criticized the proposed agreement.
Specifically, they charge that the agreement does not represent the
interests of all parties, gives Google a monopoly on digitization, lacks
adequate transparency, and does not take into account the concerns of the
foreign authors and publishers.’

The following is the first of two letters Professor Samuelson sent to
the court.

3. Letter from Pamela Samuelson, Richard M. Sherman Distinguished Professor of Law,
Univ. of Cal., Berkeley Sch. of Law, to the Honorable Denny Chin, U.S. Dist. Court Judge, S.
Dist. of N.Y. (Apr. 27, 2009); Letter from Pamela Samuelson, Richard M. Sherman Distinguished
Professor of Law, Univ. of Cal., Berkeley Sch. of Law, to J. Michael McMahon, Clerk of Court,
U.S. Dist. Court for the S. Dist. of N.Y. (Sept. 3, 2009).

4. The Authors Guild, Authors Guild v. Google Settlement Resources Page, http://www.
authorsguild.org/advocacy/articles/settlement-resources.html (last visited Nov. 2, 2009).

5. Press Release, Google Inc., Authors, Publishers, and Google Reach Landmark
Settlement (Oct. 28, 2008), http://www.google.com/intl/en/press/pressrel/’20081027_booksearch
agreement.html.

6. Settlement Agreement, The Authors Guild, Inc. v. Google Inc., No. 05 CV 8136-JES
(S.DN.Y. Oct. 28, 2008).

7. 1d

8. Letter from Pamela Samuelson, supra note 3.
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Berkeley April 27, 2009

The Honorable Denny Chin
United States District Court Judge
U.S. Courthouse, 500 Pearl Street
New York, NY 10007-1312

Re: Authors Guild v. Google Inc., No. 05-civ-8136 (DC)

Dear Judge Chin:

The signatories of this letter are academic authors of scholarly books and other works of scholarship
who are affiliated with institutions of higher edueation. Academic authors constifute a substantial
proportion of people affected by the proposed Settlement Apreement in the above-captioned case,
both as class members who were neither parties to the seftlement negotiations nor effectively
represented m those negotiations and as prospective users of the updated Book Search system once
the settlement is approved.

We are wormed that the proposed Agreement in its present form does not adequately protect the
mterests of scholarly authors. Neither the Authors Guild nor the Amenican Association of Publishers
(AAP) shares the professional commitments or values of academuc anthors. Only a small mmernty
of Authors Guild members would consider themselves to be scholars, and few wnte scholarly beoks
of the sort likely to be found in major research hibrames such as those whose books Google has
scanned.! So far as we can tell, the Authors Guild’s members primarily write books or other works

! Approximately 3000 members of the Authors Guild have websites to which the Guild's website
links. A review of those websites shows that shightly over 10 per cent of these Guild members
have written books of the sort hikely to be found in major research libraries, such as those whose
collections Google has scanned.
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aimed at non-scholarly audiences (including romance novels, erotica, travelogues, mapazine articles,
magic books). We are sure many of them are accomplished writers, but the Guild’s membership is,
i our view, unrepresentative of the interests of most authors of most books in the Book Search
cotpus.  Evidence that the AAP does not share the values of scholarly authors can be found in its
ecent efforts to thwart open access policies as to government-funded academic research. The Guild
anil the AAP are entities that are more likelv to value maximization of profit over maximization of
aceess o knowledpe.

While approval of the Settlement Agreement will unquestionably bring about a significant ex pansion
of access to knowledge in the near term, which we applaud, the Agreement will effectively create
two complementary monopolies that will control access to the largest digital library i the world.
There is a real risk that these monopolies will, over time, raise subscription and purchase prices and
mpose other restnctions on acozss to or use of books in the Book Search corpus, and this could
seriously limit access to knowledpe, It is clear to us that the settlement, if approved, will shape the
future of reading, research, writing, and publication practices for decades to come. Because of this,
it 18 critically important to get the new information environment it will bring about “right,” and to
cnsure that the scholarly communities whose books are major parts of the corpus will be well served
bvit.

We are also deeply concerned that there has been as vet insufficient engagement about the proposed
settlement Agreement among academic authorial communities.  We have spoken with many
collzagues in the past few weeks who are anthor subclass members, some of whom have been
umaware of the Apreement (notwithstanding Google’s prodigious efforts to mve notice to class
members), unaware of various provisions likely to affect their academic work, unaware of their own
rights as individual authors, and/or confused about how they should respond to the notices about the
Agresment. An impediment to academic deliberation about and assessment of the Ageement is its
comsiderable length and complexity. The Agreement is more than 300 pages long (with appendices)
andl 18 written in dense and highly interlinked prose. Based on our conversations with academic
colleagues, we are convinced that there remains widespread ignotance about the Agresment and its
mplications for the future of scholarship and reszarch. Therefore, we respectfull v request that the
Court extend the opt-out and comment period by six months and re-set the date of the Fairness
Hearing accordingly.

We realize that the parties have recently proposed a 60 day extension of the opt-out period, but we
helieve that this i3 insuificient to allow academic authors an adequate opportunity to consider how
they should respond to the proposed settlement and to some of its specific temms. 1 the opt-out
period was extended o early November, as we request, it would be possible during the summer to
plan a series of town-hall meetings and other venues for debate and discussion about the proposed
settlement in academic communities to be held in the fall, which would then provide for much better
mformed decision-making and consensus-building about the implications of the A pgreement.

Pape 2 of T



2009] THOUGHTS ON GOOGLE SETTLEMENT 5

As scholars, it is both our privilege and our obligation to promote the progress and sharing of
knowledpe for the good of the penemal public. Our professional work—mcluding wiiting the kinds
of books typically found in major university libraties—is mainly motivated by a desire to advance
seience, social science, literature and the arts rather than by hope or expectation of direct financial
rewards,

An essential padt of our work, as well as our professional advancement, depends on exchanging
tesearch with our colleagues so that our conclusions can be rigotously evaluated and, hopefully,
inspire new research. Thus, we usually want our works to be as accessible as possible, whether or
not we are compensated directly for every reproduction.  Unlike the Authors Guild and the
individual plaintiffs in this case, we think that Google’s scanning of books from major research
libraries for purposes of indexing them and making snippets available in response to user queries is
fir use,

Here ate just a few examples of provisions in the Agreement that sesm to run contrary to scholatly
notms and open access policies that we think are widely shated in scholarly communities:

1} Open Access Policies: We believe that most scholady authos of out-of-print books would prefer
to make their books widely available with either no or minimal restrictions. We are concemned that
an Authors Guild or AAP-dominated Book Rights Registry (BRR) will have an institutional bias
against helping academic authors who might want to put their books in the public domain or make
them available under Creative Commons licenses. The notices Google has mailed to class members
do not, for example, mention either public domain dedication or Creative Commons licenses as
alternatives to registration for pavouts from Google through the BRR,

2) Monitoring_Academic Uses: The Agreement contains various provisions that seem to permit
Google and the BRR 0 monitor scholarly uses of books in the Book Search corpus. For example, a
library that allows faculty to read, print download or otherwise use up to 5 pages of a digital copy of
a book that is not commercially available must keep track of all such uses and report them to the
BRR. See Section 7.2 (b){vii). Researchers who wish to do research on the Book Search corpus
must submit a research apenda in advance, which may be reviewed by the BRR. See Section 7.2
{d)xi). In effect, the BRR will be able to pather detailed information about the tyvpe and extent of
academic research, This kind of monitoting s inconsistent with notms and sound practicss within
academic communities.

3 Digital Rights Manapement: The proposed Settlement Agreement is vague about the extent to
which Google and the BRR will or will not use digital rights management (DRM) technologies in
ways that would impede academic exchanges. Although the Agreement will allow individuals to
“purchase” books, they can only access those books “in the cloud.” This would seem to mean that

Pape 3 of 7
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there will be DRM restrictions on some uses of books scholars like us have purchased. Moreover,
Section 4.7 provides that Google and the BRR may aigree to sell Adobe Portable Document Format
(“PDF") downloads, among other business models.” I such downloads are wrapped in copy
protection, it will limit their use and circulation, and may inhibit scholarly citation as well. 1f so, the
benefits of this bargain will be sipnificant]v impaired for academic authors,

4) Transparency of BRRE: There is too little specificity in the Agreement about how transparent the
BRR will be about what books are in or out of copywight, in or out of print, who the tights holders
for particular books are, how to contact them, and what books are true “orphans.” This information
could be important to academic researchers. A scholar, for mstance, may want to digitize her
collection of books on a given subject, which she believes are orphan works. It is unclear whether
she would be able to pet up-to-date information from the BRRE to determine if a rights holder has
comme forward for any of those books or to get from Google or the BRE information that they might
possess about the “orphan™ status of particular books,

sprgsentation of Academic Auth aiests in the . The Settlement Agresment
contemplates that the governing board of the BRR will be made up of representatives of authors and
publishers in equal numbers.  Although we concur in the idea that authors should have equal
wepresentation as publishers on the BRR board, we are concerned that the author representatives will
be drawn from the Auothors Guild’s membership rather than being drawn from or otherwise
wepresentative of the interests of academic anthors whose books constitute a substantial majority of
books in the Book Search corpus.”

) Limits on Book Annotations: The Apresment contemplates that subscribers will be able to
annatate their books, but restricts the extent to which annotations can be shared. Section 3. 1(cHiii5)
promotes scholarly communication to some degree, but it 18 so limited in scope that it will likely
mmpede scholarly communications in many communities. The Agreement would allow imdividuals
to share their annotations with 25 other persons, all of whom must be also purchasers of the digital
book, and they must be identified in advance. The Apgresment appears to contemplate minimal
annotations—personal notes, for example, or, in a group contaxt, the shating of comments between

? See generally Adobe < Acrobat solutions: Control vour work, PDF passwords and permissions,
redaction tolls remove sensitive mformation,

info himl (discussing options

g i -
for setting permissions on Adobe PDF documents).
* Data from the U.S. Dept. of Labor, Burean of Labor Statistics indicates that there are more than
00,000 post-secondary educators in the United States. OCLC teports that there are more than
twenty-two million authors of books published in the ULS, since 1923, These data make clear
that the Authots Guild represents a tiny minority of authors affected by the Book Search
mitiative and raise questions about how representative the Guild 18 of the interests of most
authors of most books in the Book Search corpus.
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book club members or a class, In academia, however, annotation 15 a time-honored form of
scholarship, which the annotator may wish to share with a large community for criticism and further
comment—but not monetary profit.  Members of that community may wish o forward the
annotations to other scholars, add their own comments, and so on. Limiting annotation sharing to
only twenty-five specifically identified fellow purchasers will inhibit such exchange and seriously
mmpair the benefits of the bargain for academic authors,

7) Interaction with Publishing Contracts: Many contracts betwesn academic authors and publishers
provide for copyright to remain with the publisher during the period in which the books are in print,
but copyright reverts to the authors when works are out of print. In addition, copyright law allows
authors to terminate tansfers of copyright interests during a five vear window thirty-five years after
the transfer. It is unclear from the Agreement how Google or the BRR will handle thess reversions
and terminations of transfer. We believe many scholady authors who reclaim copyrights in out of
print books will want to put them into the public domain or make them available under Creative
Commons licenses, but are unsure that the BRRE will be helpful or cooperative with these measures,

These are just a few of the concems raised by our review of the agreement. We also share the
concetns expressed by other commentators about the potential dangers of lack of competition,
transparency and privacy that may result in harm to the public from the Agreement."’

Given the complexity and impotance of this Apreement, the initial six-month comment (which
mcluded the Thanksgiving and Chrstmas holidavs) period has proven inadequate to allow
meaningful understanding of the Apreement, at least for academic authors. The Court should not
evaluate the fairmess of this Agresment without reasoned commentary from academic authors who
are far mote representative of the author subclass identified in the Agresment than the Authors Guild
or the individual plaintiffs in this case.  Academic authors are professionally committed to
promoting lzarning and the public interest.  This kind of commentary on the Agreement must be
based on careful consideration, and that consideration will take time.

*See, e g, Robert Townsend, “Google Books: What's Mot to Like?” American Historical
Association (Apr. 30, 2007), availalle ar http: blog historians org/articles 204/ poo gle-books-
whats-not-to-like; Letter from Hadrian Katz to Hon, Denny Chin (April 17, 2009) (Internet
Archive Request to Interveng); James Grimmelman, “How to Fix the Google Book Search
Settlement,” 12,0 of Jntermet L 10:1 (April 2009); Randal C. Picker, “The Google Book Search
Settlement: A New Orphan Works Monopoly™ Jofn M Olin Law & Economics Woerking Paper
Mo, 462 (April 2009); Fred von Lohmann, *Google Book Search Settlement: A Reader’s Guide.”
Electronic Frontier Foundation (Oct, 31, 2008), available ai
hittpefwww.eff.org/ deeplinks 2008/ 10 poogle-books-settl ement-readers-puide; Robert Darnton,
“Gioogle and the Future of Books,” 56 The New York Review of Books (Feb 12, 2009),
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Themfore, we propose that the courdt delay closing the objections period for six months. Such an
extension may find parallel in actions take by federal apencies such as the Food and Drug
Administration, which extended and then re-opened the period for review and commentary on new
and complex rulemaking reparding the sale of tobacco. See Steven P Croley, Public [nrerested
Regudation, 28 Fla. St UL L. Rev. 7, 66 (2000) (citing Analysis Reparding the Food and Drug
Administration’s Jurisdiction Over Nicoting-Containing  Cigarettes and Smokeless  Tobacco
Products; Extension of Comment Period, 60 Fed. Reg. 53620 (Oct. 16, 1996)). This setllement is
likely to have at least as significant and very likely an even broader public impact.

We pledge to use anv additional time granted to continue to educate and confer with our academic
colleapues regarding the details of this complicated agreement. At the end of that period, we (and
other groups of authors) will be better positioned to assist the Court with detailed comments on the
Settlement, andfor to object if necessary.

Thank vou fir vour consideration.

Sincenzly,

S

Pamela Samuelson
on behalf of herself and the following persons:

Matt Blaze, University of Pennsylvania

Steven M. Bellovin, Columbia University

Lorrie Cranor, Carnegie Mellon University

David Farber, Carnepie Mellon Univesity

Jessica D, Litman, University of Michigan

Pairick McDaniel, Penn State University

Anthony Resse, University of Texas

Jerome H. Reichman, Duke University

Annales Saxenian, University of California, Berkeley
Eugene Spafford, Purdue University

David Touretzky, Carnegie Mellon University

Eric von Hippel, Massachusetts Institute of Technology
David Wagner, University of California, Berkeley
Dan Wallach, Rice University

Diane Zimmerman, New York University

Page hof T
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Ce: Michael J. Boni, Esg.

Daralyn J. Durie, Esq.
Bruce P. Keller, Esq.
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III. SEPTEMBER 2009 LETTER FILED WITH THE COURT

Professor Samuelson, along with others was able to convince the
court to extend the comments deadline by four months.” We reprint a
second of Professor Samuelson’s letters to illustrate her concerns and
thoughts about the Future of Copyright, as embodied in the original
Google Book Settlement proposal.

PAMELS SAMUELSON
Berkeleylaw it S Evngichod
CHIEIAAITY OF SALIFSEHIA Frofessor of Law

Univarsiy of Calfomi, Serkalay

Schacl of Law
September 3, 2009 2% Bole 4l A
] Berkelay, C4 34720
Office of the Clerk, J. Michael WMchiahon Tak: SI0442.6773
U.5. Dastrict Court for the Southem District of New York Fac 510-643-5814

Damel Patrick Moynihan Courthouse
500 Pearl Street
New York NY 10007

Attention: The Henerable Denny Chin

Fe: Academuc Author Objections to the Google Book Search Settlement,
Case No. 1:05-CV-8136-DC (SDN.Y.)

Dear Judge Chin:

The signatories of this letter are academuc authors who object to the Google Book Search
Seftlement on the grounds that the Authers Guild and the named mdividual anther plamaffs did
not adequately and fawly represent the mierests of academic authors during the hitigation and the
negotiations that produced this agreement.” The purpose of thus letter 15 two-fold: first, to
identify some terms in the Settlement Agreement that run comunter to academic author mterssts
and norms, and second, to urge you to condition your approval of the Settlement Agresment on
modification of various terms 1dentified herein so that the Azreement will be farer and more
adequate toward academic anthors who constitute a far more sizeable proportien of the Author
Subclass than the members of the Anthors Guild do.

As scholars, ressarchers, and authors, we support the digitization of books for purposes of
making the knowledge embodied m this part of the cultural hentage of mankind more accessible.
The settlement, if approved. will unguestionably bring about greater access to public domaimn and
out-cf-print books. But we are seriously worried about how the settlement will affect the cultural
ecology of public access to books, transforming the public good of the traditional library mto a
commercial enterpnise controlled by two complementary monopolies, Google and the Beook
Rights Regisiry.

This letter has four parts. Part I discusses reservations that grow out of our overarching concem
that neither the Authors Guild nor the individual plamtiff-zuthors in the Aurhors Guild v. Google

! Bellavin, Borgman, Bowker, Butler, Cohen, Crews, Cronin, Coff, Drocker, Dugnid, Elman, Grdeonse, Glushko,
Hesse, Hoffman, astice, Kang, Linnan, Loren, Maldonsdo, MNoomer, Munbers, Fimnan, Radin, Reese, Sammelson,
Sawenian, Solove, Spafford, Strandborz, Sullivan, Tanaka, Vaidhyansthan von Hippel, and Wainstein are among
the signatories to this leser who hold 2 US. copymight imterast m one or more published books and hence ara
members of the Anthor Subclass. Most other sizmatories (other than law professors) are members of the Author
Subclazs by virme of the book-bound copies of their Ph.I¥ dissertanons filed in research libraries of the nniversines
from which they received their degrees.
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case have fairlv and adequately represented the interests of academic authors during the litigation
or in the course of nepotiations that led up to the proposed settlement. It gives numerous
examples of terms in the Settlement Agreement that are antithetical w© academic author interests.
Part 1T explaing why the opacity of the settlement agreement and the parties’ inténtions with
respect to it have made it difficult for many authors, especially academic authors, o make well-
informed decisions about how o respond to it. Part IIT highlights what Berkeley historian Carla
Hesse has called the “too big to fail” problem with the Settlement Apresment  Part [V
recommends that the court ask the parties to the Settlement Agreement to modify or supplement
it to address academic author concerns.

L The Author-Plaintiffs Did Not Adequately and Fairly Represent the Interests of Academic
Authors On Numerous Important Issues,

An important policy underlying Rule 23°s requirement that named plaintiffs in class action
lawsnits fairly and adequately represent the interests of the defined class is o prevent collusion
between plaintiffs and defendants that would achieve an outcome beneficial for them, but not so
much for other class members whose rights are being affected.  With the powerfully strong
commercial interests at stake in the Auwtbors Gadid v, Google case, there is reason 10 be concernéd
that the Settlement Apreement with its extensive new regime for rights clearances, procedures
for determining the copyright and in- or out-of-print status of books, criteria for price setting for
subscriptions, pavout schedules, and dispute resolution, among others, i one that may serve well
the interests of those who nepotiaied the settlement, but not necessarily a majority of class
members, including but not limited to academic anthors.

Herbert Mitgang, Beny Miles, and Daniel Hoffman (none of whom is an academic author)
initiated a class action lawsuit against Google in September 2005, charging it with copyright
infringement for unauthorized scanning books for purposes of indexing them and making
snippets available. (The Authors Guild was named as an associational plaintiff in the case.) The
complaint defined the class on whose behalf the lawsuit was brought as “all persons or entities
that hold olop}rrlght to a literary work that is contained in the libtary of the University of
Michigan.”

We very much doubt that this class could have been certified for at least two reasons.  First, we
do not beligve that the three anthor-plaintiffs could have fairly and adequately represented the
interests of publishers who were rights holdets in respect of many books in the University of
Michigan library, especially afier five major publishers brought a separate and similar lawsuit
apainst Google two months later. But secondly, and for purposes of this letier more importantly,
Mitgang and his co-plaintif& have interests and legal perspectives that are significantly different
from those of many academic authors whose books are in the Michigan library,

We believe, for example, that most academic authors would be inclined to agree with the
sipnatories of this letter that scanning books to index them and make snippets available is likely

* Class Action Complaint, Authors Guild v. Google, Inc, Mo, 05 CV 8136, Sept. 20, 2008, parag. 20.
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and should be considered fair use.’ Conszquently, Mitgang, Miles, and Hoffman could not fairly
and adequately represent the interests of all author-members of the defined class because the
lepal perspectives of academic authors on the core issue in that lawsuit diverpe so sharply from
theirs*

The non-representativeness of Mitgang, Miles, and Hoffman i3 even more profound in respect 1o
the proposed Setlement Agreement. The extraordinary range of issues addressed and resolved
int this agreement dwarfs the fair use issue on which the litigation was focused. In addition, the
vastly broadened class on whose behalf the setlement is being proposed inevitably has more
diverse interests and legal perspectives than the three named pl..']i.ntlm.!' Owing to U5, treaty
obligations, the class now essentially comprises all rights holders of all in-copyright books in the
world.  Mitgng, Miles and Hoffman cannot possibly represent all of the authors who are
members of the proposed settlement’s author subclass, as the interests of authors vary quite
substantially. The named plaintiffs seem, in any event, to have delegated responsibility for
negotiating author class interesis in a settlement to the Authors Guild, but the Guild has not
adequately and fairly represented academic anthor interests either.

Academic authors would, we believe, have insisted on much different tering than the Authors
Cuild did, especially in respect of pricing of institutional subscriptions, open access, annotation
sharing, privacy, and library user rights to print out pages from out-of-print books. Academic
authors would also have pushed harder than the Authors Guild seems o have done for more
researcher-friendly non-consumplive research provisions and for commitments to quality scans
and metadata,

A, Pricing. Academic authors would have insisied that the setilement include criteria for
pricing of institutional subscriptions that would meaningfully limit the risks of price-pouging.
Section 4.1(ii) sets forth criteria which Google and the Regisiry plan to use to determing the
price of institutional subscriptions: “pricing of similar products and services available from third
parties, the scope of Books available, the quality of the scan and the features offered as part of
the Institutional Subscription.”  There are, however, no similar ucts of services o the
institutional subscription contemplated by the settlement agreement,” and it is very unlikely that
there will ever be a similar product or service becanse no other firm will realistically be able to
peta comparably broad license 1o books as the one that Google would get from the settling class.

*See, e.p., Hannibal Travis, Google Book Searchand Fair Use: iTunes for Authors or Napster for Books?, 61 10,
Miami L. Rev. 601 { 2006); Meil Netanel, Google Book Search Settlement, Balkinization Blog, Oct. 28, 2008,
available at hitp:/halkin. blozspot coms 2008/ Veooe] e -book-seanc h-settl ement hitml,

*See Vulean Golf LLC v. Google, Tne., 2008 18, Dist LEXTS 102819 {M.1. TIL 2008) { denying certification of a
class of trademark owners because the legal claims of the named plaintiffs were not typical of members of the
Frm-nd clasa, some of whom would have thought the challenged action was fair use).

Settlement A greement, Awthoss Guild, Inc. v, Google, Inc., Case No. 05 OV 81 36-JES, Atschment H, parag. 7
{“Settlement A greement™) {defining the setfing class as encompassing all owners of 1.8, copyright inkerest in
books & of January 5, 20069)

‘Danf!]aﬂ.c}.-; chief engineer of the Google Book Search project, stated that there are no comparable products or
services at a meeting with Pamela Samuelson and several other Berkeley faculty members on June 22, 2009, in
response fo a question about how nuch of a constraint this factor would be on pricing levels for the subscriptions,
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We take little comfort in the stated dual objectives of the Settlement Agreement as a constraint
on pricing decisions by Google and the Regimy.’ Even if institutional subscription prices are
initially quite modest in order to attract institutions to subscribe.® we worty that ten, twenty,
thirty or more vears from now, when institutions have become ever more dependent on GBS
subscriptions and have consequently shed books from their physical collections, and indeed
when electronic publishing begins o supplant traditional methods of publication for some texis,
the tempiation o raise prices to excessive levels will be very hlgh.';I There are no meaningiul
limits in the Settlement Agreement W stop this from happening.

Profit-max imization is a rational strategy for firms such as Google, especially if the Book Search
initiative proves o be a profitable enterprise. Many authors and publishers who are GBS
partners can be expected 1o push for profit-maximization. Although the Registry will formally
be a nonprofit organization, its mission is to represent copyright owners, many of whom will also
favor profit maximization.

There are several possible criteria for constraining prices of institutional subscriptions for which
academic anthors would have pushed. Ome would be to direct that institutional subscription
prices should go down if the overhead costs of the GBS and Regstry services po down over
time, a3 they should if these entities are well-run. A second would be to limit the profit margin
o a determined percentape over costs of operating the service. A third would be to limit the
percentage by which institutional subscriptions could rise during each price period (say, by 5%
ot pep price rises (o chanpes in the Consumer Price Index). A fourth would be to cap
subscription prices (o a certain percentage of the institution’s overall budget, so that prices would
only rise when the institution expanded its opemting budget. A fifth would be to redirect the
money sel aside for orphan books for five vears g0 that the unclaimed funds would not be
distributed to the Registry's customers and to the Registry's favorite charities, ™ but would
instead be used to lower the subscription prices to make books more accessible.” The
preference that the Authors Guild seemingly had for maximizing réevenues 1o registrants as 1o

? Settlement Agreement, sec. 4. 1{a)i).

#The Apreement does contemplate pricing bands for different kinds of institutions and initial discounts, id. sec.

A aivi-viiii.

*See, e.p., Aaron 5. Edlin & Daniel L. Rubinfeld, Exclision or Efficient Pricing: The “Big Deal” Bundling of
Academic Journals, 72 ABA: Antitrust 1., No. | 2004 )discussing supracompetitive pricing of packages of joumalk
e which many institutions subscribe ).

" The Settlement Agreement seems to contemplate that the Registry would be a suitsble entity for licensing orphan
books to other entities besides Google if Congress enact orphan works legislation. Settlement Agresment, sec.
62(k). However, we question whether fhe Registry and registered rights holders should have fhe right © collect
revvenues for orphan books which would be either used to fund the Registry's operations or paid out to persons and
entities who don't own rights in these books. From ouwr standpo int a5 academic authers, true orphan books would
mare appropriately be treated as though tey were in the public domain. Further, we believe that prices of
institutional subscriptions should be lowered insofar & Google leams later hat it mistakenly collected revenues for
ook that wese actually in the public domain rather than directing the Registry to distribute these revenues © i
fegistrants,

! The Agreement even contemplates that registered rights holders might receive payouts for public domain books
fheat Google mistakenly thought were in copyright, or retumed to Google for distribution to a charity. Id, Sec. §3().
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money set aside for orphan books they didn’tauthor is a particularly stark example of the Guild
representing the interests of only some members of the author subclass. Another modest way 1o
check againat excessive pricing might be to ensure representation of academic authors, librarians,
andior consumer protection experts on the Registry™s board.

One sign that the possibility of price gouging is already a source of anxiety among prospective
institutional subscribers is the arbitration procedure set forth in a side agreement between Google
and the University of Michigan,® The procedure set forth for the pricing review is truly
byzantineg, even Kafkassque, and is fraught with complications and limitations. Even leaving
aside the complexity and opacity of the proposed arbitration procedure, the fundamental problem
i5 that the Settlement Apreement has madequate criteria for meaningful limitations on price
hikes. Because of this, we believe it is highly unlikely that the arbitration procedure
contemplated in the Michigan side apreement will prove to be more than a symbolic gesture.

B. Open Access. As the UC Academic Council letter to the court in this matter explains, the
proposed Settlement Apresment “does not explicitly acknowledpe that academic authors might
want to make their books, particularly out-of-print books, freelv available under a Creative
Commons or other open access license, We think it is especially likely that academic authors of
otphan books would favor public domain or Creative Commons-type licensing if it were possible
for them to make such a choice through a convenient mechanism.” "1t the Authors Guild had
truly been representing the interests of academic authors during the negotiations leading up to the
Settlement Apreement, it would have recognized and insisted upon open access options for
academic authors,

Mome of the millions of notices sent w members of the class made reference 10 public domain
dedication or open access aliernatives." The Settlement Agreement presumed that all rights
holders would want the 560 setlement fee plus the opportunity o share in the benefits of
commercialization that the Setflement Apreement contemplaies. Only afier Google became
aware that the UC Academic Council letier was about to be sent to the court did Google and the
Authors Guild announce their support for open access choices of authors.”®  While these
announcements were welcome, it remains as vet unclear how truly responsive and helpful the
Registry will be in providing meaningful support for open access preferences of authos, It
would have been far better for Google and the Regstry o have contemplated open access as a
possibility during the nepotiations and as they drafted the notice to class members. That they
ighoted this possibility is an indication that the Authors Guild didn’t have the interests of
academic authors in mind during the negotiations. We also worry that the Registry will have an
institutional bias apainst facilitating open access preferences of academic authors, even if the

™ Soe Amendment to Conperative Agreement, entered inte between Google, Inc. and the Regents of the University
of Michigan, effective May 19, 2009, Attachment A, sec. 3.

" Letier from Mary Croughan, Chair of the Academic Council of the University of Califomia, to . Michsel
MeMahon, Aug. 13, 2004, p. 5.

" 1t is, however, possible for rights holdess to set the price for books fhey register at zero.

" See, e.g., Xian Ke, Bringing the Power of Creative Commons to Google Books, available at

bonksearch Mogspot.com 2009/08 bringing -power-of -creat ve -commons-to itm]1,
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Ginild and class counsel are now willing to express support for open access preferences in order
to et the settlement approved.

C. Amnnotation-Sharing: The Settlement Agreement contemplates that sub.thers will be able
o annotate their books, but restricts the extent w which annotations can be shared. " Individuals
can share their annotations only with 25 persons, all of whom must be purchasers of the digital
book, and they must be identified in advance, Only minimal annotations are anticipated, such as
personal notes, or in a group sefling, sharing comments among members of a book club or a
class. In academia, annotation is a time-honored form of communication, and the practice of
sharing annotations within a scholarly community, and not just with 25 or fewer people, is
normal. Collaborative uses of annotation and taggmg arg, moreover, a prowth area in the fields
of information retrieval and social networking, a trend that the annotation-sharing restriction
would countermand. Had academic authors been fairly and adequately represented during the
negotiations leading up o the Setlement Agreement, we do not believe that this restriction on
annotations would have been made part of the agmmnmt ¥ Most classes taught at most larpe
public universities have enrollments much higher than 25 persons, and so the annotation
restriction would preclude meaningful sharing of annotations among class members. It would be
particularlv ironic if these resirictions prevented a professor who was also the author and righis
holder in the book from letting her students share annotations for the class,

D. User Privacy: Becanse the UC Academic Council letter and some submissions by nonprofit
omganizations have elaborated on the inadequate puaraniees of user privacy in the proposed Book
Search Settlement Apreement, we will not dwell on this point. But we do wish to express our
distress that the only provision in the Set lemmt Apreement that calls for a privacy policy is one
that protects personal dat.u of rights holder.” Numerous provisions mmenmlate monitering or
reporting data about users. ™ Had academic authors been able to participate in the nepotiations or
been well-represented by the Authors Guild, there would have been meaningful commitments in
the Settlement Apréeement 10 rEspect user privacy.

We are especially concerned that Google may be intending 0 disimtermediate libratians from
their roles as trusted guardians of patron prim:}r.i’ Librarians adhere to strict ethical rules and

1% Sertlement Agreement, Sec, 3. 1{e)iiy5).
i See, eg., Jane Hunter, Collaborative Semantic Tagging and Annotation Systems, in Annual Review of
Information Science and Technology, American Society for Information Science & Technolomy { 2004).
¥ In a conversation between Pamela Samuelson and a lawyer who participated in the Book Search Setflement
negotiations, in Mew York City on August 5, 2009, Samuelzon was informed that the annotation restriction was put
in the agreement at the insistence of a prominent member of the Guild {whe was not a named plaintiffs in the
Cuild' s lawsuit) because he finds annotation sharing objectionable. Why his preference on this mattershould be
given deference is a mosstery, particularly given that most of the books inthe Book Search corpus are scademic
authors” books, and their preferences would be quite different.
1 " Settlement Agreement, Sec. 15.3.

e, e 2. Electronic Privacy Information Center, Google Book Emhmmtand?ﬂw:} available at
]nm e pic orer ivacy/poselebooks/default html {chart of GBS setdement provisions affecting privacy).

 The GBS Settlement Agreement does not, for instance, conform to the nomms st forth in the International
Coalition of Library Consortia Privacy Guidelines for Electronic Resources Wendors (2002), available at
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state laws mandating protections for patron confidentiality. Google was able o build this corpus
of books through libraries, but the company has so far refused to stand in the shoes of librarians
with respect to duties of patron confidentiality.

The digitization of books raises new privacy issues that existing state libmry privacy laws do nat
address, nor does Google or the Settlement Apgreement.  Insofar as GBS anticipates unique
serialization of books, it raises the risk that a particular book will be permanently linked to an
individual. In the library context, by contrast, librarians strive to unlink patron identity from a
book after it is retwned.  Librarians have adhered to data destruction responsibilities, but
Google’s model has been w0 keep user data for extended periods of time. Existing library
confidentiality gpuaraniees focus on third parties’ reuse of patron records, but Google's model is
to employv user data for internal marketing purposes. We think that academic authors would, in
peneral, object to any marketing use of patron data, whether fist-party or third-party. Tarpeted
advertisements linked 0 book viewing and reading history could chill inquiry, especially on
SENSItive Lopics.

Librarians and bookstores have also resisted law enforcement requests for user data, and this
resistance has led to a series of decisions strongly protective of patron privacy rights. Google
has thus far been unwilling to commit to such duties to users of GBS, The settlement will make
Google a private arbiter of book privacy rights. This contravenes the public policy poals of
states that have acted affirmativel v to create protections for all book readers.

E. Print-out Restrictions and Fees: Academic authors would not have agreed w the provision
that severely restricts the number of pages that users of the Book Search subscription database
can cut and paste from particular “display™ books or can print out at any one time.” Given that
the institutional subscription database available both to instititional subscribers and to public
libraries will consist mainly of out-of-print books, we think the cut-and-paste and page print-out
restrictions are unreasonable narrow.  The older the book, we believe, the broader fair use
privileges should be for those books, and if the books are truly orphans, cut-and-paste and
printout privileges should be correspondingly broader, The Senlement Agresment restrictions
are inconsistent with these fair use principles.

Mot would academic authors have been willing to agree to the provision that requires libraries
that charge even modest fees for print-out services (i.e., just enough to recoup costs of providing
printing o pattons) to pay a fee w Google for user I'rrlm--:mt.r:,HL even if the print-outs would have
been fair uses under copyright law. The Apreement calls for Google 1o pay the per-printout fae
from the libraries to the Repistry. This print-out fee will fundamentally change the default rales
for libraries and library patrons whose fair use rights will thereby have been substantially
curtailed. Wethink this is unfair and disadvaniageous o academic authors and researchers, and
we would not have been willing to agree to such terms,

= Soe Seftlement Agreement, Secs. 4.01(d), 4.243).
B4, Sec. 48[,



2009] THOUGHTS ON GOOGLE SETTLEMENT 17

Page 8ol 14

F. Non-consumptive Rescarch Restrictions: The Settlement Apgreement restricts the class of
persons eligible o be “qualified users™ of the GBS resenrch corpus for purposes of engaging in
non-consumptive research to non-profit researchers. ™  Many academic researchers routinely
engape in joint research projects with researchers from profit-making firms. The Authors Guild
did not adequately appreciate that the restriction on who could be a qualified user would be
harmiul 1o the research freedoms of academic researchers. The Settlement Agreement also
inthibits new models of scholarly production and scholady collaboration, Many researchers now
develop information services that add value to primary sources by making scholarly information
easier 1o find or by extracting factual information from primary sources. Once deploved, other
researchers can build upon the information services built by their colleapues.

Especially objectionable are the provisions in the Settlement Agreement that forbid conmercial
use of information extracted from books in the corpus unless both Google and the Registry have
expressly consentzd as well as those that forbid the use of data extracted from the research
corpus for smrmes to third parties if such services compete with services offered by rights
holders or (mogle * Information is not within the scope of copyright in books, and the Supreme
Court has affirmed that reuse of information and data is important to achieving the constitutional
pumposes of copyright in promoting advances in knowledge ™ We are puzzled by the setiling
parties’ attempt to restrict access to mformation obtained through non-consumptive research.
While we do not expect to engge in non-consumptive research in order o develop services that
would compete with Google or a rights holder, we think that freedom to engage in research
should not be fetterad in this manner,

We also object to the requirement that academics who want o engage in non-consumptive
resgarch must provide a “research apenda™ in .-lu:hr.-xm:e;xr it ought to suffice that academic
reszarchers would affirm that they will engage in non-consumptive research,

G, Quality Issues: Meither in the Settlement Agresment, nor as we understand it, in the side
agreements Google has been nepotiating with library partners, has Google committed itszIf to
providing puarantess as o the quality of digtal scans, nor as to metadata (such as the name of
the author, the title of the book, and the vear of publication). As scholars, researchers, and
academic authors, we are seriously concerned that the Book Search corpus will fail to achieve is
potential a5 an important scholarly resaume unless Google makes meaningful commitments to
improving the quality in both reapecm While members of the Authors Guild are primarily
concerned that users of the Book Search find their individual books, scholas repard as more
important that books be interconnected, so that works from similar periods or on similar topics

* Settlement Agreement, Sec. 1121, Priorwritten consent from bofh Google and the Registry mist be obtined
before for-profit researcher can participate in non-consumptive research.
= Sottlement Agreement, Secs. 7. 3d0 viil), 7240 ).
* Feist Pubs., Inc. v. Raral Telephone Service Co., 499 1.8, 340 {1991 ){copyright protection in compilations does
mt extend prodection to facts and information).

* Settlement Agreement, sec. 7.2(dxiN2).

B Gee, e, Robert B, T{:-wnsmd, f‘mg]c Bmﬂa W}nt sNatk:-T..lkc'?' American Hlstm‘ ical Ass'n Blog, Apail 30,
20017, available at Jifp. 0 i ol 204 ol e -bonks-whats-not-fo-]ik
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can be found and searched together. For this, robust metadata is vital and Google Books Search
has vet to show that it can provide this.” Its inattention to quality issues is vet another respect in
which the Authors Guild did not adequately represent the interests of academic authos during
negotiations that led to the Settlement Agrecment.

IL The Settlement Agreement is Opaque and Confusing, Making It Difficult for Academic
and Other Authors to Comprehend Iis Implications.

We find the GBS Settlement ﬂﬂgremnt to be very confusing and opaque. In this reaction, we
are apparently far from alone.” We understand that academic author class members have the
right to sigh up for participation in the Registry; less well understood is that academic author
class members can also sign up directly with Google through its partner program. There is,
however, no indication about the pros and cons of signing up with one than the other, and even
Google spokesmen and lawvers for the parties have few insights o offer about this,

We are aware that some academic authors are unhappy with the Setllement Apreement, and
some of these are considering opting out as a consequence. However, as we understand it, the
only benefit of opting out is the right to bring a separate lawsuit apgainst Google for scanning
vour books and making them available. Realisticallv that’s unlikelv to be a meaningful option
for most academic anthors. Opting out doesn’t even pet your books removed from the corpus. IF
an opt-cut author’s books are out of print, Google will commercialize them anyway, whether
their authors like it or not, Even if the author asks for her books to be removed from GBS, this
does not mean that Google will actually purge them from its servers; these books will just be less
accessible than if the author hadn’t asked for them to be removed.

To most academic authors, it would seem like “remove” and “exclude” were the same thing, but
these tems mean quite different things under the Settlement Apreement. Exclusion involves
choices about whether to disallow displavs of one’s books or participation in certain revenue
miedels. We suspect that most academic authors, as well as most others whose rights are affected
by the settlement, do not realize that Google will be able to make some very valuable (1o it) non-
display uses of excluded books.

GBS raises many questions for academic authors. What kinds of books will be in the
institutional subscriptions? Will public domain books be included in these subscriptions?  Are
there any kinds of books that Google will not scan or include in the corpus? How, if at all, will
Google exercise its right under the Settlement Agreement 10 exclude up to 15% of books from
the corpus for editorial and non-editorial reasons? What GBS content will be available w public

® Se, e.g, Geoffrey Nunberg, Google's Book Search: A Disaster for Scholars, The Chronicle of Higher Education,
Aug, 31, 2009, available at hitp:chronicle comfarticleGoorles- Book- Search- A 8245/ | characierizing e metadata
whlems with GBS as “pervasive™).
See, e.g., Richard Albanese, Unsetfed: The PW Survey on the Google Books Settlement, Publishers Weeldy,
Aug. 24, 2009, available at Jits:www publ pklv comyarticle) i
 The £m “remove” is defined in the Serdement Apreement to mean that the book will not be accessible.
Settlement Agreement, sec. 1124,
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libraries? How big will the corpus become? At what point will Google decide the corpus is big
enough? How much information will Google or the Registry provide o the general public in
respect of books that are in the public domain and/or orphan books? How transparent will the
Registry and Google be about registrants and terms on which books have been licensed? It is
difficult to discern answers o these simple questions from the Settlement Agreement or from
public statements of the parties and their lawvers. It would be helpful 0 know the answes to
these questions before making decisions about whether and how academic authors might want to
participate in the Settlement Agreement.

Al a meeting at UC Berkeley with Berkeley faculty and UC librarians on June 22, 2009, Google
representatives Dan Clancy and Alex Macgillivray made a number of statements in response Lo
questions like these. They have, however, been unwilling to reaffirm these statements, despite
requests that they do so. UC librarians have recently promulgated statements about their
understanding of the settlement’s meaning based upon representations Clancy and Macgillivray
maie at the June 22 mu:.*:ﬂng.32 We would be less worried about the Settlement Apgreement’s
implications for academic authors and researchers if Google made documented public
commitments on these matters,

I, The Book Search Corpus Is a Public Good in Which Society Has A Significant Interest.

The GBS corpus is a public good which should be preserved, even if for ong reason or another,
the settlement doesn’t work out as the parties intend. Google could conceivably lose interest in
GBS, for instance, go out of business or go bankrupt, sell the GBS corpus to China, Rupert
Murdoch or Wal-Mart, neglect to fulfill its promises under the Setlement Agreement, or lose the
Authors Guild lawsuit. Many other things could go wrong as well® A significant part of the
anticipated benefit of the agreement would be undermined if a larpe percentage of out-of-print
but in-copyright book rights holders are unwilling to make their books available for institutional
subscriptions or preview uses. The Regstry could fail to develop a workable database, to atiract
authors and publishers as registrants, to provide desired services 0 8 registrants, of 10 run a
competent dispute resolution svstem.  No one, of course, predicts that any of these failures will
occur. In reviewing the Settlement Agreement, we think that the court should consider what will
ot should happen to the GBS compus if something seriously poes awry.

The Settlement Apgreement does contemplate that if Google doesn’t 3‘};rrmfmie required library
services, an alizrnative service provider could take over Google’s role,™ but what if no one else
wants o provide this service? It also contemplates that the agreement could be terminated, ™

= Sae Office of Scholarly Communications, University of California, document on Google Books, available at

An important reason why it would be socially desirable for other firms besides Google to be able i offer a
comprehensive digital library is o ensure public access @ this library in case there ane problems with Google's
servers. See, e.g, Ryan Singel, Gmail Down, Again—U pdate, WIRED, Sept. 1, 2009, available at

Settlement Agreement, Sec. 3. e, (d).
1, Art. XVL
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although the tzrmination agreement has not been disclosed, even to the court.  We are laft to
eness what would happen to the corpus if the agreement terminates,

While withdrawal of public access to the GBS corpus would be lamentable under any
circumstance, it would be especially trape if a larpe number of institutions had become
dependent on the availability of GBS subscriptions and had, for example, decided to sell off or
give away the physical books in its collection becanse the GBS subscriptions provided such a
valuable extensive collection for their patrons. As academic authors and researchers who could
become dependent on GBS subscriptions as a resource, we recommend that there be some
documented public commitment by the parties about what will happen to public acoss to the
GBS corpus if something goes wrong,

V.  The Court Should Condition Approval of the Settlement on Modifications to the
Apreement That Would Address Problems Identified in this Letter,

Rarely does a judge have the power to affect the future of public access to knowledge as
profoundly as the court has in respect to this particular settlement. Judicial review of class action
settlements tvpically involves ensuring that members of the class had adequate notice of the
settlement, the setlement will bring some benefit 1o class members, and the fees o class counsel
are not exorbitant. Because the settlement in this case will fundamentally transform the future
marketplace for books and have hoge spillover effects for the ecolopgy of knowledpe, extra close
serutiny of the fairness and reasonableness of the seitlement is important.

As we understand it, the ordinary expectation is that the courts will either approve or disapprove
class action setllements negotiated by the parties. We believe that courts also have the authority
o identify issues as to which a particular settlement agreement is not as fair and adequate to the
class as it should be and 1o condition approval of the settlement on modifications to address these
CONCErNS,

Our letter has identified a number of academic anthor concerns, including the lack of meanin gful
limits on institutional subscription pricing, under-appreciation of open access preferences of
aunthors, unwarranted restrictions on annotation-sharing  and  non-consumplive  research,
inadequate user privacy protections and transparency guarantess, inattention to quality issues,
and clarification about what will happen to the Book Search corpus if things po awry,
Supplemental or amended provisions could address these concerns.

We wish finallv to note that if the court decides to disapprove the settlement, we doubt that the
future of public access to books in digital form would be a8 dim as Google predicts. Google will
almost certainly continue to scan books from major research libraries, expand the Book Search
corpus, and resume its fair use defense of its scanning for purposes of making indexes and
providing snippets. It has, after all, made very substantial investments in this project and it
founders believe GES is important to the company’s mission of organizing the world’s
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information.” Under its partner program, Google will almest certainly continue to work with
publishers of in-print books to make these books available under terms mutually acceptable to
Google and the publishers. Now that authors and publishers of many out-of-print books are
aware of the Book Search project, many of them may wish to sign up to make digital versions of
their books available through GBS as well. Google would have much stronger incentives to
support orphan works legislation, and would no longer have the unfair advantage as to orphan
books that the Settlement Ageement would give it. Congress is probably the more appropriate
venug for addressing the mass digitization of books. Those who do not want to participate in the
GBS initiative can still ask for their books to be removed from the corpus, just as they would be
able to do under the Settlement Agreement. Many authors and publishers may find the prospect
of earning revenues from institutional subscriptions desirable enough that this could become a
viable market, but one that more than one firm could realisticallv contemplate entering to make
out-of-print books more widelv available. A more open and competitive ecosvsiem for digial
books would then become possible, even if progress wward broad public access o books would
be somewhat slower than if the sentlement was approved.

Whatewver the outcome of the fairness hearing, we believe strongly that the public good is served
by the existence of digital repositories of books, such as the GBS corpus. We feel equally
strongly that it would be better for Google not o have a monopoly on a digital database of
books. The future of public access to the cultural heritage of mankind embodied in books is too
important to leave in the hands of one company and one registry that will have a de facto
monopoly over a huge corpus of digital books and rights in them. Google has vet to accept that
its creation of this substantial public good brings with it public trust responsibilities that po well
bevond its corporate slogan about not baing evil,

Respectiully,

Pamela Samuezlson, Professor of Law & Information, University of California, Berkelay

On behalf of the following academic authors and ressarchers (institutional affiliations are for
identi fication purposes only and do not sugeest an mstittional view of the issue):

Ann Bartow, Professor of Law, University of South Caroling School of Law,

Steven Bellovin, Professor of Computer Science, Columbia University

Matt Blaze, Professor of Computer Science, University of Pennsvlvania

Christing L. Borgman, Professor & Presidential Chair, Dept of Information Studies, UCLA
Geoffrey C. Bowker, Professor of Information Sciences, University of Pittsburgh

Shane Builer, Associate Professor of Classics and Associate Dean of the Humanities, UCLA

* See, .., Nunberg, supra note 29 (quoting Google founder Sergey Brin on Google' s mission),
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Michael W. Carroll, Professor of Law, American University, Washington College of Law
Danielle Citren, Professor of Law, University of Maryland

Julie E. Cohen, Professor of Law, Georgetown University

Michael Cole, University Professor of Comummication, Psychology, snd Human Development,
University of California, San Diego

Nathan Cortez, Assistant Professer of Law, Seuthem Methodist University

Fonald C. Cohen, Professor of Chemistry and of Earth and Planetary Science, University of
Califorma, Berkeley

Lormie Fath Craner, Assectate Professor of Computer Science and Engmeering & Public Policy,
Camegie Mellon University

Kemeth D. Crews, Director, Copymight Adwisory Office, and Lecturer-in-Law, Celumbia
University

Blaise Cronin, Professor of Information Science and Dean of the School of Library and
Information Science, Indiana University, Bloomington

Dana Cuff, Professor, Architecture and Urkan Design, School of the Arts and Architecture,
UCLA

Johanna Drucker, Professor of Information Studies, UCLA

Paul Dugmd, Adjmet Professer, Scheol of Information, University of California, Berkeley
Jeffrey Elman, Professor of Cognitive Science and Dean of Soctal Sciences, University of
Califorma, San Diego

Edward Felten, Professor of Computer Science, Pinceton University

A Michzel Froombm, Professor of Law, University of Mianu

Laura Gasaway, Professor of Law and Assoctate Dean, Unrversity of North Carelina

Ted Gideonse, Instructor, University of Califormia, San Diego

Robert I. Glus,hkﬂ- Adpmet Professor, School of Information, University of Califorma, Berkeley
I. Alex Halderman, Assistant Professor of Computer Science, University of Michigan

Carla Hesse, Professor of History, Dean of Social Sciences, University of C alifornia, Berkeley
Lanes I. anfn:wn Professor of Computer Science, George Washington University

Steven Justice, Professor of English, University of California, Eer]::ele*;

Jerry Kang, Professor of Law, UCLA Scheol of Law

Eric Kansa, Adjunet Professor, Scheol of Information, University of Califormia, Berkeley

Amy Kapezynsks, Assistant Professor of Law, University of Califonia, Berkeley

5. Blair Kenffinan, Law Librarian and Professor of Law, Yale University

Christopher Kutz, Professor of Law, University of California, Berkeley

Jessica D. Litman, Professor of Law, University of Michizan

Lydia Pallas Loren, Professor of Law, Lewis & Clark Law Schocl

Michael Madisen, Professor of Law, University of Pittsburgh

Solangel Maldonado, Professor of Law, Seton Hall University

Enan Malone, Instructor, University of California, Santa Crz

Patrick MeDaniel, Professor of Computer Science, Pennsylvania State University

Erin Murphy, Assistant Professer of Law, University of California, Berkeley

Faymond T. Nimmer, Professor and Dean of the Law School, University of Houston

Geoffrey Munberg, Adjunct Professor, School of Information, University of California, Berkeley
Anne J. O'Comnell, Assistant Professor of Law, University of Califormia, Berkeley
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Frank A. Pasquale 11, Professor of Law, Seton Hall University

James Pitman, Professor of Statistics, University of California, Berkeley

Thomas Pogge, Professor of Philosophy and International Affairs, Yale University Margaret
Jane Radin, Professor of Law, University of Michigan
R. Anthony Reese, Professor of Law, University of California, Irvine

Annalee Saxenian, Professor and Dean of the School of Information, University of California,
Berkeley

Paul Schwartz, Professor of Law, University of California, Berkeley

Lea Bishop Shaver, Associate Research Scholar & Lecturerin Law, Yale Law School

Daniel Solove, Professor of Law, Georpe Washington University

Eupene H. Spafford, Professor of Computer Science, Purdue University

Fatherine Strandburg, Professor of Law, New York University

Charles A. Sullivan, Professor of Law and Director of the Rodine Law Library, Seton Hall
University
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The final deadline for opting in or opting out of the settlement,
along with arguments for or against the settlement from individuals,
groups and companies was set for September 4, 2009."” In the end, Judge
Chin received over 400 filings from class members. Of those, there were
377 objections and 13 amicus briefs against the proposed settlement,
with 8 filings and 29 amicus briefs in support of it."

IV. CONCLUSION

Along with her letters to the court, Professor Samuelson continues
to speak and write about her concerns. This includes a series of articles
on 7he Huffington Post, including: “The Audacity of the Google Book
Search Settlement,”” “Why is the Antitrust Division of the DOJ
Investigating the Google Book Settlement?”,” “DOJ Says No to Google
Book Settlement,” “Google Book Settlement 1.0 is History,”” and
“Google Book is not a Library,”"

Professor Samuelson had a keynote conversation with Paul Conrant
at New York Law School’s Google Book Settlement Conference, D is for
Digitize, on October 9, 2009.” The conference was timed to gather
together individuals from all sides of the debate two days after the
settlement hearing was to take place. The plaintiff’s filed an unopposed
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motion to delay the October 7th hearing, which was granted by Judge
Chin."”

By October of 2009, it was starting to become clear that the
settlement as written had both antitrust and class action issues, as the
Department of Justice had also weighed in with their concerns. Judge
Chin has ordered the parties to submit a new proposed settlement by
November 9th."”

For Professor Samuelson’s part, she continues to write and discuss
the Future of Copyright as envisioned by such a potential complex and
historic private agreement that has the potentially to radically alter the
future of copyright law.
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